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SECURITIES  AND  EXCHANGE 
COMMISSION 

[17  CFR  Parts  270  and  274] 

(Release  No.  IC-10592,  Pile  No.  S7-7711 

EXEMPTION  OF  ACQUISITION  OF  SECURITIES 
DURING  THE  EXISTENCE  OF  UNDERWRITING 
SYNDICATE 

Proposed  Revision  of  Rule 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Commission  is  re¬ 
questing  public  comment  on  the  text 
of  a  proposed  revision  of  a  rule  which 
permits  an  investment  company  to 
purchase  securities  from  an  underwrit¬ 
ing  syndicate  in  which  certain  affili¬ 
ated  persons  of  the  investment  compa¬ 
ny  participate  as  syndicate  members. 
The  proposed  revision  generally  would 
expand  existing  provisions  to  apply 
also  to  certain  underwritings  of  munic¬ 
ipal  securities;  would  require  directors 
to  establish  procedures  reasonably  de¬ 
signed  to  ensure  compliance  with  the 
rule  and  to  review  transactions  pursu¬ 
ant  to  the  rule  at  least  quarterly; 
would  revise  the  substantive  provision 
of  the  rule  relating  to  imderwriters’^ 
spreads;  and  would  establish  certain 
recordkeeping  requirements.  A  pro¬ 
posed  amendment  to  the  form  for 
quarterly  reports  of  management  in¬ 
vestment  companies  would  require 
that  any  acquisition  pursuant  to  the 
rule  by  indicated  therein. 

DATE:  Comments  must  be  received  by 
March  30.  1979. 

ADDRESSES:  Send  comments  in  trip¬ 
licate  to  George  A.  Fitzsimmons.  Sec¬ 
retary.  Securities  and  Exchange  Com¬ 
mission.  Washington.  D.C.  20549. 
(Please  refer  to  Pile  No.  S7-771.)  All 
comments  received  will  be  available 
for  public  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  1100  L  Street.  N.W..  Washing¬ 
ton.  D.C.  20549. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Mark  B.  Goldfus.  Special  Counsel. 
Investment  Company  Act  Study 
Group,  or 

Brenda  Sneed.  Esq..  Office  of  Invest¬ 
ment  Company  Regulation.  Division 
of  Investment  Management.  Securi¬ 
ties  and  Exchange  Commission.  500 
N.  Capitol  Street.  Washington.  D.C. 
20549  (202)  376-3230. 

SUPPLEMENTARY  INFORMATION; 
The  Conunission  today  is  publishing 
comment  a  proposed  revision  of  rule 
lOf-3  [17  CFR  §27.10f-3]  under  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  §80a-l  et  seq.l  (“Act”)  to 


permit  the  purchase  of  securities  by 
registered  investment  companies  from 
underwriting  syndicates  in  which  cer¬ 
tain  affiliated  persons  of  any  such  in¬ 
vestment  company  participate  as  syn¬ 
dicate  members.*  The  proposed  rule- 
making  was  prepared  by  the  Division 
of  Investment  Management’s  Invest¬ 
ment  Company  Act  Study  Group  in 
the  context  of  its  re-examination  of 
the  regulation  of  investment  compa¬ 
nies. 

Section  10(f)  of  the  Act  [15  U.S.C. 
80a-10(f)]  provides,  in  part,  that: 

No  registered  Investment  company  shall 
knowingly  purchase  or  otherwise  acquire, 
during  the  existence  of  any  underwriting  or 
selling  syndicate,  any  security  (except  a  se¬ 
curity  of  which  such  company  is  the  issuer) 
a  principal  underaTiter  of  which  is  an  offi¬ 
cer,  director,  member  of  an  advisory  board, 
investment  adviser,  or  employee  of  such  reg¬ 
istered  company,  or  is  a  person  (other  than 
a  company  of  the  character  described  in  sec¬ 
tion  12(dK3)(A)  and  (B))  of  which  any  such 
officer,  director,  member  of  an  advisory 
board,  investment  adviser,  or  employee  is  an 
affiliated  person,  imless  in  acquiring  such 
security  such  registered  company  is  itself 
acting  as  a  principal  underwriter  for  the 
issuer. 

In  1958.  the  Commission  promulgat¬ 
ed  rule  lOf-3  [17  CFR  §  270.10f-31 
which  permits  certain  transactions 
that  otherwise  would  be  prohibited  by 
section  10(f)  of  the  Act,  subject  to 
compliance  with  prescribed  conditions 
which  are  summarized  below.*  The 
Commission  proposes  to  revise  these 
conditions  and  to  extend  the  permis¬ 
sive  scope  of  the  rule  lOf-3  to  include 
also  certain  underwTltings  of  munici¬ 
pal  securities. 

Background 

When  considering  the  passage  of  leg¬ 
islation  in  1940  to  provide  a  regulatory 
framework  for  the  investment  compa¬ 
ny  industry.  Congress  voiced  concern 
regarding  the  practice  by  some  invest¬ 
ment  bankers  of  “dumping”  otherwise 
unmarketable  securities  (for  which 
they  were  responsible  as  underwriters 
or  members  of  an  underwriting  syndi¬ 
cate)  on  investment  companies  which 
were  controlled  by,  or  affiliated  with, 
such  investment  bankers.*  This  prac¬ 
tice  had  also  been  employed  to  allevi¬ 
ate  certain  of  the  affiliated  underwrit¬ 
er’s  financial  difficulties.*  For  exam- 


*The  term  “affiliated  person”  Is  defined 
in  section  2(a)(3)  of  the  Act  (IS  U.S.C.  80a- 
2(a)(3)]. 

*  Investment  Company  Act  Release  No. 
2797  (Elec.  2.  1958),  23  FR  9549  (1958). 

*This  practice  was  described  in  the  Report 
of  the  Securities  and  Exchange  Commission. 
Investment  Trusts  and  Investment  Compa¬ 
nies,  Part  Three,  chapter  VII,  “Abuses  and 
Deficiencies  in  the  Organization  and  Oper¬ 
ation  of  Investment  Trusts  and  Investment 
Companies”  H.R.  Doc.  No.  279,  76th  Cong.. 
2d  Sess.  2581.  2589  (1940). 

*See  Hearings  on  S.  3580  Before  a  Sub- 
comm  of  Jhe  Comm  on  Banking  and  Cur- 


pie,  an  underwriter  could  benefit  by 
rapidly  turning  over  his  securities  in¬ 
ventory  to  produce  working  capital 
and  to  reduce  the  related  expenses  of 
carrying  such  an  inventory.  In  con¬ 
trast.  an  investment  company  could 
hold  securities  even  if  they  were  of 
questionable  marketability  in  its  in¬ 
vestment  portfolio  without  immediate 
cost  complications,  provided  that 
there  was  no  necessity  to  sell  these  se¬ 
curities  to  satisfy  redemption  requests. 
At  the  legislative  hearings  held  prior 
to  passage  of  the  Act,  Congress  ex¬ 
pressed  concern  over  the  amount  of 
underwriting  fees  earned  by  th6  spon¬ 
sors  and  affiliated  persons  who  placed 
the  securities  with  the  investment 
<x)mpany.*  David  Schenker,  chief  coun¬ 
sel  of  the  Commission’s  Investment 
Trust  Study,  testified  at  those  hear¬ 
ings  that  section  10(f)  was  designed 
“[t]o  protect  the  investment  company 
from  being  compelled  to  purchase  part 
of  any  security  issued,  of  which  an  of¬ 
ficer  or  director  may  be  the  principal 
underwriter  •  •  *.”* 

Although  section  10(f)  prohibits  any 
acquisition  from  a  syndicate  which  in¬ 
cludes  an  affiliated  person  of  the  in- 


rency,  76th  Cong.,  3d  Sess.  209,  212-13 
(1940)  (“Senate  Hearings  on  S.  3580”), 

»Id. 

*Hearings  on  H.R.  10065  Before  a  Sub- 
comm  of  the  Comm  on  Interstate  and  For¬ 
eign  Commerce,  76th  Cong.,  3d  Sess.  Ill 
(1940). 

The  language  introduced  in  the  orginal 
Senate  bill  (S.  3580)  and  the  comparable 
House  bill  (H.R.  8935)  prohibited  an  invest¬ 
ment  company  from  acquiring  securities  in 
which  an  affiliated  person  participated  as 
an  imderwrlter,  unle.ss:  (1)  the  company 
itself  acted  as  underwriter,  or  (2)  the  securi¬ 
ties  were  first  issued  to  the  public  more 
than  one  year  prior  to  the  investment  com¬ 
pany’s  acquisitions.  In  addition,  the  original 
language  contained  no  provision  for  exemp¬ 
tion  by  order  or  rule.  S.  3580,  76th  Cong.,  3d 
Sess.,  section  10(g)  (1940);  H.R.  8935.  76th 
Cong..  3d  Sess.,  section  10(g)  (1940). 

Senator  Wagner,  in  his  introductory  re¬ 
marks  upon  submission  of  the  original 
Senate  bill,  stated  that  the  provision  was  in¬ 
tended  “(tlo  prevent  the  use  of  the  funds  of 
investment  companies  to  aid  affiliated  un¬ 
derwriters  in  their  investment  banking  busi¬ 
ness  .  .  .”  86  Cong.  Rec.  2846  (March  14. 
1940).  See  also  Senate  Hearings  on  S.  3580 
at  223. 

While  the  remarks  at  these  Senate  Hear¬ 
ings  were  made  concerning  provisions  not 
'ultimately  adopted,  they  are  instructive. 
Section  KKf)  as  finally  enacted  was  remark¬ 
ably  simUar  but  less  restrictive  than  the 
original  language.  The  version  which  was  fi¬ 
nally  adopted  first  appears  in  the  Confiden¬ 
tial  Committee  Draft,  as  a  compromise  ver¬ 
sion  endorsed  by  both  the  Commission  and 
the  investment  company  industry.  It  was 
presented  to  Congress  as  substitute  bill  S. 
4108.  No  explanation  exists  for  the  revised 
language  in  section  10(f)  other  than  that 
the  entire  bill,  as  modified,  had  the  approv¬ 
al  of  both  the  Commission  and  the  industry. 
S.  Rep.  No.  1775.  76th  Cong..  3d  Sess.  1-2 
(1940).  See  also  H.R.  Rep.  No.  2639.  75th 
Cong.,  3d  Sess.  15  (1940). 
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vestment  company.  Congress  explicitly 
provided  that  the  Commission  could, 
by  order  or  by  rule,  exempt  any  trans¬ 
action  or  class  of  transactions  from 
section  10(f),  provided  that  such  ex¬ 
emptions  are  consistent  with  the  pro¬ 
tection  of  investors.  That  rulemaking 
authority  exists  independently  of  the 
exemptive  authority  granted  to  the 
Commission  by  section  6(c)  of  the  Act 
[15  U.S.C.  80a-6(c)]  and  by  the  general 
rulemaking  power  under  section  38  of 
the  Act  [15  U.S.C.  80a-37(c)].  This  ex¬ 
press  authorization  would  appear  to 
indicate  Congress’  belief  that  certain 
transactions  of  the  type  covered  by 
section  section  10(f)  might  be  permit¬ 
ted,  provided  that  appropriate  safe¬ 
guards  could  be  developed.’ 

Pursuant  to  its  specific  rulemaking 
,  authority  under  section  10(f),  the 
Commission  has  adopted  three  rules 
since  1940.*  The  most  significant  of 
these  rules  is  rule  lOf-3,  which  was 
adopted  in  1958.*  Rule  lOf-3  presently 
permits,  under  certain  specific  condi¬ 
tions,  the  purchase  of  registered  secu¬ 
rities  from  underwriting  syndicates 


’It  appears  that  the  rulemaking  authority 
which  is  contained  in  section  10(f)  was  also 
a  result  of  the  compromise  agreement  be¬ 
tween  the  Industry  and  the  Commission  fol¬ 
lowing  the  Senate  hearings  on  the  original 
bUl,  S.  3580.  Supra,  n.8. 

•Rule  lOf-1  117  CFR  §270.10f-l],  progiul- 
gated  in  1941,  permits  investment  compa¬ 
nies  to  purchase  securities  of  an  issue  un¬ 
derwritten  by  an  affiliated  person  of  the  in¬ 
vestment  company  where  the  investment 
company  itself  also  acts  as  an  underwriter 
(but  not  as  a  principal  underwriter),  pro¬ 
vided  that  certain  conditions  are  met.  In¬ 
vestment  Company  Act  Release  No.  73  (Feb. 
26.  1941),  6  FR  1191  (1941).  Rule  17a-l  [17 
CPR  S  270.17a-l],  which  exempts  transac¬ 
tions  executed  pursuant  to  rule  lOf-1,  was 
promulgated  simultaneously.  Investment 
Company  Act  Release  No.  73  (Feb.  26, 1941), 
6FR  1191  (1941). 

In  the  release  announcing  promulgation 
of  rule  lOf-1,  the  Commission  stated  that 
the  safeguards  incorporated  in  that  rule 
were  designed,  in  part,  “to  assure  that  the 
transaction  is  carefully  scrutinized  by  those 
directors  of  the  investment  company  who 
have  no  personal  interest  in  the  underwrit¬ 
ing.”  tEiaphasis  added.)  Investment  Compa¬ 
ny  Act  Release  No.  73,  supra.  It  appears 
that  little  use  has  been  made  of  rule  lOf-1 
because  of  the  potential  liabilities  to  which 
an  investment  company  would  be  exposed 
under  section  11  of  the  Securities  Act  of 
1933  [15  U.S.C.  77(k)]  if  it  parUcipated  di¬ 
rectly  as  an  underwriter.  Problems  could 
also  arise  under  section  12(c)  of  the  Invest¬ 
ment  Company  Act  [15  U.S.C.  80a-12(c)] 

Rule  lOf-2  [17  CFR  §  270.101-2],  adopted 
by  the  Commission  on  January  5,  1944,  per¬ 
mits  the  purchase  of  securities  pursuant  to 
the  exercise  of  warrants  or  rights,  provided 
that  the  warrants  or  rights  are  offered  or 
granted  on  the  same  basis  to  all  stockhold¬ 
ers,  of  the  issuing  company  and  do  not 
exceed  5%  of  the  total  amount  of  warrants 
or  rights  issued.  Investment  Company  Act 
Release  No.  606  (Jan.  5.  1944),  9  FR  339 
(1944). 

•Investment  Company  Act  Release  No. 
2797,  n.2,  supra. 


whose  members  include  affiliated  per¬ 
sons  of  the  purchasing  investment 
company.  The  release  announcing 
adoption  of  the  rule  stated  that  those 
conditions  were  designed  to  permit 
purchases  without  an  exemptive  order 
when  the  circumstances  would  make  it 
unlikely  that  the  purchases  are  incon¬ 
sistent  with  the  purposes  of  section 
10(f).'®  The  conditions  may  be  substan¬ 
tially  summarized  as: 

(a)  The  securities  to  be  purchased  are  (!)• 
part  of  an  issue  registered  under  the  Securi¬ 
ties  Act  of  1933  (15  U.S.C.  77a  et  seq.)  (ii) 
purchased  at  nor  more  than  the  public  of¬ 
fering  price  and  within  specified  time  peri¬ 
ods,  and  (iii)  offered  pursuant  to  a  firm 
commitment  underwriting; 

(b)  The  gross  commission,  spread  or  profit 
to  the  underwriters  remains  within  certain 
prescribed  percentage  limits,  depending 
upon  the  type  of  security  to  be  purchased; 

(c)  The  issuer  of  the  securities  to  be  pur¬ 
chased  has  been  in  continuous  operation  for 
not  less  than  three  years; 

(d)  The  amount  of  securities  to  be  pur¬ 
chased  of  any  class  does  not  exceed  certain 
limits; 

(e)  The  consideration  paid  by  the  invest¬ 
ment  company  for  the  securities  so  pur¬ 
chased  generally  must  not  exceed  3%  of 
such  company’s  total  assets; 

(f)  'The  securities  must  not  be  purchased 
directly  or  indirectly  from  ceitain  affiliated 
persons,  including  the  company’s  invest¬ 
ment  adviser, 

(g)  The  purchase  must  have  been  author¬ 
ized  by  a  resolution  of  the  board  of  directors 
or  a  committee  thereof:  and 

(h)  A  statement  of  the  transaction,  indi¬ 
cating  compliance  with  each  of  the  rule’s 
provisions,  must  be  filed  with  the  Commis¬ 
sion  within  thirty  days  after  such  purchase. 

The  requirement  that  securities  pur¬ 
chased  under  rule  lOf-3  be  registered 
under  the  Securities  Act  of  1933 
became  increasingly  significant  follow¬ 
ing  the  enactment  of  the  Tax  Reform 
Act  of  1976,  which,  in  part,  permitted 
a  management  investment  company 
organized  as  a  corporation  to  pass 
through  to  its  shareholders  the  tax- 
exempt  character  of  income  earned 
from  municipal  bond  investments." 


‘•Investment  Company  Act  Release  No. 
2797,  n.2,  supra,  at  p.  1  ’That  release  offers 
little  explanation  of  the  conditions  set  forth 
in  rule  lOf-3.  ’The  Commission  did  note, 
however,  that  the  commission  rates  and 
purchase  limitations  contained  in  most  of 
the  orders  issued  by  the  Commission  prior 
to  promulgated  of  the  rules  were  within  the 
range  established  by  subsections  (b).  (d)  and 
(e)  of  rule  lOf-3. 

"  Internal  Revenue  Code  §  852,  Pub.  L.  94- 
455  (1976).  Prior  to  1976  (and  frequently 
today),  a  sponsor  who  is  organizing  an  in¬ 
vestment  company  to  invest  in  municipal 
bonds  would  structure  it  as  a  unit  unvest- 
ment  trust,  so  that  the  tax-exempt  charac¬ 
ter  of  the  company’s  income  would  flow 
through  to  the  beneficial  owners  of  its  units 
and  secondarily  to  “lock-in"  the  interest 
rates  then  prevailing  in  the  marketplace. 
Because  a  unit  investment  trust  hu  no 
management,  and  secondarily  to  pr^rve 
the  interest  rates  attributable  to  Its  portfo¬ 
lio  securities,  a  unit  investment  trust  does 
not  continuously  purchase  and  sell  portfolio 


Such  a  company,  popularly  known  as  a 
municipal  bond  fund,  could  not  pur¬ 
chase  securities  under  rule  lOf-3  be¬ 
cause  municipal  securities  are  exempt 
from  registration  under  the  Securities 
Act  of  1933."  Moreover,  although  it 
appears  that  the  municipal  bond 
funds’  demands  for  large  blocks  of  se¬ 
curities  of  a  particular  issuer  at  specif¬ 
ic  yields  and  maturities  cannot  always 
be  satisfied  in  the  secondary  market, 
such  blocks  often  can  be  purchased  in 
the  primary  market."  Consequently, 
beginning  in  December,  1976,  shortly 
after  the  first  municipal  bond  funds 
organized  as  corporations  registered  as 
investment  companies  under  the  Act, 
several  applications,  which  are  dis¬ 
cussed  in  detail  below,  were  filed  re¬ 
questing  orders  under  section  10(f)  of 
the  Act  to  permit  municipal  bond 
funds  to  purchase  securities  from  un¬ 
derwriting  syndicates  in  which  their 
affiliated  persons  are  members. 

Proposed  Amendments  to  Rule  lOf-3 

The  proposed  amendments  to  rule 
lOf-3  have  two  major  purposes.  First, 
they  would  allow  muhicipal  bond 
funds  to  purchase  securities  pursuant 
to  the  rule  rather  than  require  their 
applying  individually  for  exemptive 
orders  under  section  10(f)  of  the  Act. 
Second,  they  would  change  the  role  of 
directors  of  an  investment  company  in 
establishing  the  procedures  and  terms 
for  such  company’s  purchasing  securi¬ 
ties  from  an  underwriting  ssmdicate  of 
which  an  affiliated  person  is  a 
member. 

A.  INCLUSION  OF  MUNICIPAL  SECURITIES 

Rule  10f-3(a)  would  be  amended,  in 
part,  to  permit  the  purchase  of  munic¬ 
ipal  securities,  as  defined  in  section 
3(a)(29)  of  the  Securities  Exchange 
Act  of  1934. '•  in  addition  to  securities 


securities;  thus,  its  inability  to  purchase  mu¬ 
nicipal  securities  under  rule  lOf-3  did  not 
create  a  severe  impediment  to  the  trust’s  op¬ 
erations. 

"Section  3(aK2)  of  the  Securities  Act  of 
1933  [15  U.S.C.  77c(a)(2)l. 

'•A  new  issue  of  municipal  securities  will 
usually  consist  of  several  series  of  bonds  of 
the  same  issuer  with  differing  yields,  matu¬ 
rities  and  interest  rates.  ’Typically,  a  fund 
will  purchase  directly  from  a  municipal  se¬ 
curities  dealer,  who  in  turn  purchases  from 
the  syndicate  for  each  series  in  the  issue, 
less  whatever  concession  is  available 
through  the  member  or  dealer.  Such  prices 
and  concessions  are  determined  by  the  syn¬ 
dicate  members  (or  the  syndicate  manager). 
Thus,  unlike  a  typical  corporate  securities 
underwriting,  different  purchasers  may  pay 
different  prices  for  identical  municipal  secu¬ 
rities. 

'•Section  3(aK29)  of  the  Securities  Ex¬ 
change  Act  of  1934  [15  U.S.C.  78c(aK29)]  de¬ 
fines  the  term  “municipal  securities"  to 
mean:  securities  which  are  direct  obligations 
of.  or  obligations  guaranteed  as  to  principal 
or  interest  by.  a  State  or  any  political  subdi¬ 
vision  thereof,  or  any  municipal  corporate 
instnunentality  thereof,  or  any  municipal 
Footnotes  continued  on  next  page 
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registered  under  the  Securities  Act  of 
1933,  provided  that  certain  revised 
conditions  are  met.  To  a  large  extent, 
this  revision  represents  a  codification 
of  the  conditions,  which  are  similar  to 
those  contained  in  rule  lOf-3  for  the 
purchase  of  corporate  securities,  devel¬ 
oped  by  the  Commission  in  granting 
an  exemptive  order  pursuant  to  an  ap¬ 
plication  filed  by  a  municipal  bond 
fund.*^  To  date,  five  additional  orders 
have  been  issued  by  the  Division  pur¬ 
suant  to  delegated  authority.  In  four 
instances,  as  in  the  initial  application, 
section  10(f)  was  applicable  because 
the  persons  participating  in  the  under¬ 
writing  syndicates  from  which  the 
funds  hoped  to  purchase  municipal  se¬ 
curities  were  affiliated  persons  of  the 
funds’  investment  advisers.**  Section 
10(f)  also  applied  because  a  director  of 
the  fund  was  an  employee,  and  hence 
an  affiliated  person,  of  a  municipal  un¬ 
derwriter. 

Rule  10f-3(f)  also  presently  provides 
that  a  purchase  from  a  syndicate  man¬ 
ager  shall  not  be  deemed  to  be  a  pur¬ 
chase  from  a  specific  underwriter  so 
long  as  that  underwriter  does  not 


Footnotes  continued  from  last  page 
corporate  instrumentality  of  one  or  more 
States,  or  any  security  which  is  an  industri¬ 
al  development  bond  (as  defined  in  section 
103(cK2)  of  the  Internal  Revenue  Code  of 
1954)  the  interest  of  which  is  excludable 
from  gross  income  under  section  103(a)(1)  of 
such  Code  if.  by  reason  of  the  application  of 
paragraph  (4)  or  (6)  of  section  103(c)  of 
such  Code  (determined  as  if  paragraphs 
4(A),  (5)  and  (7)  were  not  included  in  such 
section  103(c)),  paragraph  (1)  of  such  sec¬ 
tion  103(c)  does  not  apply  to  such  security. 

Merrill  Lynch  Municipal  Bond  Fund, 
Inc.,  Investment  Company  Act  Release  No. 

9870  (July  27, 1977),  12  SEC  Docket  1406. 

Shepmeyers  Investment  Company,  In¬ 
vestment  Company  Act  Release  No.  10425 
(Oct.  4,  1978),  15  SEC  Docket  1234;  Ameri¬ 
can  Medical  Association  Tax  Exempt 
Income  Fund,  Inc.,  Investment  Company 
Act  Release  No.  10156  (March  14.  1978)  14 
SEC  Docket  489;  Nuveen  Municipal  Bond 
Fund,  Inc.,  Investment  Company  Act  Re¬ 
lease  No.  10063  (Dec.  15.  1977),  13  SEC 
Docket  1157;  Pennsylvania  Tax  Free  Income 
Trust,  Investment  Company  Act  Release  No. 

9871  (July  28.  1977),  12  SEC  Elocket  1407. 

"Bullock  Tax  Free  Shares,  Inc.,  Invest¬ 
ment  company  Act  release  No.  10381  (Aug. 
29,  1978),  15  SEC  Docket  886.  Orders  issued 
prior  to  Bullock  provided  only  that  pur¬ 
chases  otherwise  precluded  by  section  17  of 
the  Act  be  prohibited.  The  Bullock  order 
also  prohibited  any  purchase  by  the  mimici- 
pal  bond  fund  from  the  underwriting  firm 
which  employed  the  fund's  director.  Subsec¬ 
tion  (f)  of  rule  lOf-3  d(>es  not  refer  to  sec¬ 
tion  17  of  the  Act;  but  it  prohibits  a  pur¬ 
chase  directly  or  indirectly  from  an  officer, 
director,  member  of  an  advisory  board,  in¬ 
vestment  adviser  or  embloyee  of  the  invest¬ 
ment  company  or  from  a  person  of  which 
any  of  the  aforementioned  persons  is  an  af¬ 
filiated  person.  It  appears  that  the  existing 
provision  of  rule  10f-3(f)  is  consistent  with 
the  purposes  and  policies  of  section  KKf), 
and  that  it  should  be  applied  additionally  to 
purchases  of  mimicipal  securities. 


benefit  directly  or  indirectly  from  the 
transaction.  Generally,  in  firm  com¬ 
mitment  corporate  underwritings  a 
particular  syndicate  member  does  not 
share  liability  for  particular  unsold  se¬ 
curities  with  other  syndicate  members. 
Because  many  underwritings  of  munic¬ 
ipal  securities  provide  for  Joint  liabili¬ 
ty,  i.e.,  in  an  undivided  account  re¬ 
specting  the  securities  which  are 
unsold,  a  syndicate  member  which  was 
an  affiliate  of  the  investment  compa¬ 
ny  could  be  deemed  an  indirect  benefi¬ 
ciary  of  a  purchase  by  the  investment 
company.  It  appears,  however,  that 
such  indirect  benefits  to  an  affiliate 
who  was  a  ssmdicate  member  are  de 
minimus  in  the  case  of  municipal  secu¬ 
rities  transactions.  Thus,  an  alterna¬ 
tive  provision  relating  to  municipal  se¬ 
curities  would  be  added  to  existing 
subsection  (f).  This  provision,  which 
prohibits  purchases  from  syndicate 
managers  designated  as  group  sales  (or 
otherwise  all(x;ated  to  the  account  of 
the  persons  designated  in  subsection 
(f)  as  persons  from  whom  purchases 
cannot  be  made),  would  sufficiently 
protect  the  interests  of  investors. 

B.  ENHANCED  ROLE  OF  DIRECTORS 

1.  Permissible  Underwriting  Com¬ 
mission.  Subsection  (b)  of  rule  lOf-3 
presently  provides  that  the  gross  com¬ 
mission,  spread  or  profit  to  the  princi¬ 
pal  underwriters  not  exceed  certain 
fixed  percentages  of  the  public  offer¬ 
ing  price,  depending  upon  the  type  of 
security  acquired  (e.g..  common  or  pre¬ 
ferred).**  The  orders  under  which  mu¬ 
nicipal  bond  funds  are  permitted  to 
purchase  municipal  securities  require 
that  the  gross  commission,  spread  or 
profit  to  the  principal  underwriters 
not  exceed  2.5  percent  of  the  principal 
amount  of  the  issue.  Such  fixed  per¬ 
centages  essentially  have  provided  a 
“safe  harbor”  within  which  an  invest¬ 
ment  company  may  purchase  mimici¬ 
pal  securities.  Provided  that  appropri¬ 
ate  safeguards  exist,  the  Commission 
believes  that  the  directors,  particular¬ 
ly  the  disinterested  directors,'*  of  an 


'*The  percentages  established  in  rule  lOf- 
3  were  derived  from  the  commissions  or 
spreads  which  appeared  in  applications  for 
which  the  Commission  had  granted  orders 
pursuant  to  section  10(f)  prior  to  adoption 
of  rule  lOf-3.  See  Investment  Company  Act 
Release  No.  2797,  supra,  n.2. 

'*The  term  “disinterested  director”  is 
commonly  used  as  a  reference  to  a  director 
who  is  not  deemed  to  be  an  interested 
person  of  the  investment  company,  as  de¬ 
fined  in  Section  2(aK19)  of  the  Act  [15 
U.S.C  80a-2(aK19)],  The  Commission  recog¬ 
nizes  that  in  many  transactions  interested 
directors  of  the  investment  company  may  be 
as  competent  to  review  its  terms  as  disinter¬ 
ested  directors.  Therefore,  it  should  not  be 
inferred  that  the  particular  role  of  disinter¬ 
ested  directors  in  the  proposed  rule  suggests 
that  all  other  directors  necessarily  would  be 
deemed  to  have  a  financial  or  other  interest 
in  specific  purchases  by  the  investment 


investment  company,  rather  than  the 
Commission,  should  be  allowed  to  de¬ 
termine  in  the  first  instance  the  pro¬ 
priety  of  the  gross  commission,  spread 
or  profit  to  be  received  by  the  under¬ 
writers  for  a  particular  issue.  In  this 
context,  the  necessary  investor  protec¬ 
tions  appear  to  be  provided  by  the 
other  substantive  conditions  in  the  re¬ 
vised  proposed  rule,  and  by  the  direc¬ 
torial  review  process  required  by  new 
subsection  (h)  of  the  rule.  Rule  lOf- 
3(b),  therefore,  would  be  revised  to  re¬ 
quire  that  the  commission,  spread  or 
profit  to  be  received  by  such  persons 
in  connection  with  the  issuance  of  the 
type  of  securities  is  reasonable  and 
fair  compared  to  the  commission, 
spread  or  profit  to  be  received  by 
other  persons  in  connection  with  the 
underwriting  of  comparable  securities 
purchased  during  that  period  of  time. 
That  determination  should  be  made 
by  the  directors  in  the  form  of  guide¬ 
lines  establishing  procedures  under 
which  purchases  may  be  made  for  the 
investment  company.  Such  guidelines 
may  or  may  not  result  in  underwriting 
commissions,  spreads  or  profits  lower 
than  the  present  "ceiling”  rates  fixed 
by  rule  lOf-3  and  the  existing  munici¬ 
pal  bond  fund  exemptive  orders;  but. 
in  any  event,  the  existence  of  guide¬ 
lines  should  allow  investment  compa¬ 
nies,  to  determine,  without  any  artifi¬ 
cial  impediments  attributable  to  the 
present  fixed  “ceiling”  rates,  whether 
to  purchase  particular  securities  in  the 
secondary  market  or  through  an  un¬ 
derwriting  syndicate  with  an  eye 
solely  to  obtaining  best  price  and  ex¬ 
ecution  for  each  transaction. 

2.  Quality  of  Securities  Purchased. 
Subsection  (c)  of  rule  lOf-3  now  re¬ 
quires  that  the  issuer  of  the  securities 
to  be  purchased  have  been  in  continu¬ 
ous  operation  for  not  less  than  three 
years,  including  the  operations  of  any 
predecessors.  As  a  condition  to  pur¬ 
chasing  municipal  securities  during 
the  underwriting  period,  the  Commis¬ 
sion  in  its  orders  under  section  10(f) 
has  required  that,  on  the  date  of  pur¬ 
chase,  the  Issue  have  an  investment 
grade  rating  from  Standard  &  Poor’s 
Corporation  or  Moody’s  Investors 


company.  For  example,  an  Interested  person 
of  the  Investment  company  may  not  be  an 
interested  person  of  the  investment  adviser 
whose  affiliated  person  is  a  member  of  the 
underwriting  syndicate.  However,  a  factual 
examination  of  directors’  interests  in  partic¬ 
ular  transactions  has  the  disadvantage  of 
creating  an  ad  hoc  class  of  directors  for 
each  such  transaction.  In  contrast,  empha¬ 
sizing  the  existence  of  disinterested  direc¬ 
tors  has  the  advantage  of  involving  a  readily 
determinable  class  of  directors  which  would 
be  in  harmony  with  other  functions  accord¬ 
ed  to  disinterested  directors  under  the  Act. 
See  section  15(c)  of  the  Act  (15  U.S.C  80a- 
15(c)].  In  any  event,  it  should  be  noted  that, 
under  the  proposed  rule,  all  directors  of  an 
investment  company  have  enhanced 
responsibilities  regarding  such  purchases. 
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Service,  Inc.;  provided,  however,  that 
if  the  issuer  of  the  securities,  or  the 
entity  supplying  the  revenues  from 
which  the  issue  is  to  be  paid,  was  in 
continuous  operation  for  less  than 
three  years,  including  the  operation  of 
any  predecessor,  the  issue  would  be  re¬ 
quired  to  have  received  a  rating  of  “A” 
or  better  from  such  rating  services.*® 
The  purposes  of  these  restrictions  are 
to  prevent  the  purchase  of  less  sea¬ 
soned  securities,  and  to  eliminate  any 
possibility  that  the  affiliated  under¬ 
writer  may  “unload”  otherwise  unmar¬ 
ketable  securities  on  the  investment 
company.  The  Commission  believes 
that  such  a  condition,  supplemented 
as  described  herein  in  the  case  of  mu¬ 
nicipal  securities,  should  be  retained. 

3.  QUANTITY  OF  SECURITIES  PURCHASED 

Subsections  (d)  and  (e)  of  rule  lOf-3 
presently  limit  the  quantity  of  securi¬ 
ties  that  can  be  purchased  in  terms  of 
a  percentage  of  the  offering  being 
made  and  of  the  total  assets  of  the  in¬ 
vestment  company.  The  Commission 
believes  that  some  limitations  are  rea¬ 
sonable  and  necessary  for  the  protec¬ 
tion  of  investors  to  minimize  the  op¬ 
portunity  for  an  affiliated  person’s 
placing  otherwise  unmarketable  secu¬ 
rities  with  an  investment  company. 
However,  the  percentages  presently 
set  forth  in  rule  lOf-3  were  established 
when  the  rule  was  originially  adopted 
in  1958,  and  have  not  been  re-exam¬ 
ined  thereafter.  Accordingly,  the  Com¬ 
mission  specifically  requests  comment 
regarding  the  continuing  propriety  of 
requiring  such  fixed  percentage  limita¬ 
tions  and.  assuming  such  propriety, 
whether  the  particular  limitations 
now  in  effect  are  still  appropriate.**  In 
this  regard,  the  Commi^ion  also  spe¬ 
cifically  requests  comment  on  whether 
a  requirement  that  the  investment 
company  purchase  no  more  than  an 
amount  consistent  with  its  particular 
investment  policies  and  restrictions, 
e.g.,  a  self-imposed  investment  restric¬ 
tion  to  purchase  no  more  than  5  per¬ 
cent  of  a  particular  issuer,  would  satis¬ 
fy  the  standards  of  section  10(f)  of  the 
Act. 


*®To  describe  the  minimum  acceptable 
quality  of  certain  securities  to  be  purchased, 
rule  lOf-3  would  be  modified  in  a  manner  to 
express  the  restriction  on  quality  similar  to 
that  employed  in  rule  15c3-l(cK2MvlKf) 
under  the  Securities  Exchange  Act  of  1934 
[17  CPR  §  240.15c3-l(cK2KviKP)l,  which 
refers  to  "the  four  highest  rating  categories 
*  *  *  of  the  nationally  recognized  statistical 
rating  organizations.”  However,  with  respect 
to  municipal  securities  the  rule  would  refer 
to  the  three  highest  rating  categories,  codi¬ 
fying  the  standards  incorporated  in  the  ex- 
emptive  orders. 

"For  purposes  of  subsection  (d)  of  rule 
lOf-3.  a  single  offering  of  municipal  securi¬ 
ties  would  not  be  deemed  to  be  separate 
classes  of  securities  solely  by  virtue  of  dif¬ 
fering  maturity  dates. 


4.  APPROVAL  OF  PURCHASE  PROGRAM  BY 
INVESTMENT  COMPANY  DIRECTORS 

Subsection  (g)  of  rule  lOf-3  present¬ 
ly  provides  that  each  proposed  acquisi¬ 
tion  of  securities  under  the  Rule  must 
be  authorized  by  the  board  of  direc¬ 
tors  of  the  investment  company.  That 
authorization  must  state  that  the  var¬ 
ious  conditions  of  rule  lOf-3  were  met 
and  were  supported  by  a  resolution  of 
a  majority  of  specified  directors  of  the 
investment  company.  The  language 
contained  in  this  provision  may  be 
somewhat  ambiguous  and  may  have 
created  some  interpretive  problems. 
Moreover,  the  procedure  that  it  seems 
to  require  appears  imduly  combersome 
to  execute.  Although  present  subsec¬ 
tion  (g)  of  rule  lOf-3  requires  that  a 
majority  of  certain  unaffiliated  direc¬ 
tors  approve  each  purchase  some 
boards  of  directors  may  have  believed 
that  they  must  satisfy  themselves  only 
that  the  technical  conditions  of  sub¬ 
sections  (a)  through  (f)  of  the  rule 
have  been  met.**  In  addition,  it  ap¬ 
pears  that  it  is  often  difficult  to  obtain 
the  collective  approval  of  these  direc¬ 
tors  prior  to  the  breakup  of  the  syndi¬ 
cate.  As  a  result,  investment  compa¬ 
nies  may  be  foregoing  purchases  of 
corporate  and  municipal  securities  in 
the  underwriting  market  and  purchas¬ 
ing  in  the  secondary  market  at  a 
higher  cost  to  their  shareholders. 

The  Commission  proposes  that  rule 
lOf-3  be  revised  to  require  a  more  sub¬ 
stantive  review  by  investment  compa¬ 
ny  directors,  particularly  disinterested 
directors,  of  the  program  under  which 
an  investment  company  proposes  to 
implement  such  purchases  in  the  pri¬ 
mary  market.  The  board  should  estab¬ 
lish  guidelines  for  such  transactions 
imder  which  purchases  will  be  made 
for  the  investment  company,  including 
the  manner  of  compliance  whh  the 
conditions  of  rule  lOf-3  and  the  crite¬ 
ria  concerning  the  commissions, 
spreads  or  profits  which  would  be  ac¬ 
ceptable  considering  the  class  of  secu¬ 
rities  to  be  purchased.  The  Commis¬ 
sion  believes  that  the  proposed  revi¬ 
sion  of  rule  lOf-3  would  result  in  a 
more  responsive  rule,  enabling  invest¬ 
ment  companies  to  purchase  freely  in 
the  underwriting  market  where  appro¬ 
priate  while,  at  the  same  time,  success¬ 
fully  preventing  the  abuses  to  which 
section  10(f)  was  directed.  « 

In  determining  specific  procedures 
to  be  included  in  the  guidelines  the 
board  of  directors  should  be  fully  in¬ 
formed  of  the  nature  of  the  transac¬ 
tions  which  would  be  effected  for  the 
investment  company  under  the  rule. 
In  this  regard,  the  directors  should  be 


"Rule  lOf-3  presently  does  not  refer  to 
disinterested  directors,  because  that  concept 
was  not  incorporated  into  the  Act  until 
twelve  years  after  that  rule’s  promulgation. 
See  Act  of  Dec.  14,  1970,  Sec.  2(aK3),  84 
Stat.  1413. 


aware  generally  of  the  nature  of  juiy 
affiliation  which  the  investment  com¬ 
pany  (or  any  of  its  officers,  directors, 
employees  or  adviser)  may  have  with 
underwriters  and  any  role  such  affili¬ 
ated  person  would  play  in  moimting 
the  imderwriting  of  a  particular  issue 
(including  any  compensation  which 
may  be  received  as  a  result  of  that 
effort).**  If  the  directors,  including  a 
majority  of  the  disinterested  directors, 
of  the  investment  company  approve 
the  implementation  of  the  purchase 
program  and  in  so  doing  are  fully  cog¬ 
nizant  of  the  role  which  may  be 
played  by  certain  affiliated  persons  in 
a  given  imderwriting,  advance  approv¬ 
al  of  each  proposed  purchase  would  be 
unnecessay.  Purchases  made  under 
the  program  should  be  reviewed  peri¬ 
odically,  at  least  quarterly,  by  the 
board  at  their  regular  meetings,  and 
the  continuing  propriety  of  the  guide¬ 
lines  should  be  reviewed  at  least  annu¬ 
ally. 

5.  REPORTING  REQUIREMENTS 

The  foregoing  proposed  revisions 
would  liberalize  considerably  the  con¬ 
ditions  of  present  rule  lOf-3.  Jf  the 
board’s  authority  were  not  properly 
exercised  and  a  violation  were  to  occur 
(e.g.,  the  investment  company  were  to 
purchase  an  inferior  security  at  an  in¬ 
correct  price  outside  the  guidelines 
which  have  been  established),  an  ade¬ 
quate  reporting  system  would  be  nec¬ 
essary  to  allow  the  Commission  to 
monitor  developments  under  the  re¬ 
vised  rule  and  to  consider  whether  to 
take  enforcement  action  in  appropri¬ 
ate  cases.  Subsection  (h)  of  rule  lOf-3 
currently  requires  that  a  statement  in¬ 
dicating  compliance  with  the  condi¬ 
tions  of  the  rule  be  filed  with  the 
Commission  within  30  days  of  any  pur¬ 
chase  of  corporate  securities.  The 
Commission  proposes  instead  that  in¬ 
vestment  companies  which  purchase 
securities  pursuant  to  guidelines  prop¬ 
erly  adopted  by  the  board  of  directors 
disclose  these  transactions  in  their 
form  N-IQ  [17  CFR  §274.106].  Ac¬ 
cordingly,  the  Commission  proposes 
that  form  N-IQ  be  amended  to  require 
that  any  acquisition  pursuant  to  rule 
lOf-3  be  indicated  therein.  The  invest- 


**For  example,  a  director  of  an  investment 
company  may  be  employed  by  a  firm  which 
from  time-to-time  participates  in  syndicates’ 
underwriting  the  issue  of  securities  which 
would  be  appropriate  investments  for  that 
investment  company.  In  the  event  that  the 
investment  company  may  wish  to  purchase 
from  these  syndicates,  the  board  should  be 
informed  of  that  relationship  when  formu 
lating  the  guidelines  governing  such  trans 
actions.  If  the  director  intends  to  partici 
pate  in  any  way  in  the  underwriting  firm’» 
decision  to  Join  a  syndicate  (e.g.,  in  pricini 
the  issue,  setting  its  terms,  marketing  th< 
issue,  etc.),  the  nature  of  his  role,  and  tht 
extent  to  which  he  may  be  compensate< 
therefor,  should  be  disclosed  to  the  direc 
tors  of  the  investment  company. 
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ment  company  would  be  required  also 
to  keep  a  copy  of  the  guidelines  (and 
any  modification  thereto)  and  records 
of  each  purchase  effected  thereunder, 
setting  forth  the  reasons  for  the  pur¬ 
chase.”  Those  records  should  include 
any  materials  made  available  to  the 
board  of  directors  regarding  the  affili¬ 
ation  problems  discussed  above  and 
state  from  whom  the  purchase  was 
made  and  the  terms  of  the  transac¬ 
tion. 

Text  of  Proposed  Abiendments 

I.  It  is  proposed  to  amend  Part  270 
of  Chapter  II  of  Title  17  of  the  Code 
of  Federal  Regulations  by  revising 
§  270.10f-3  as  follows: 

§  270.10f-3  Exemption  of  acquisition  of 
securities  during  the  existence  of  un¬ 
derwriting  syndicate. 

Any  purchase  of  securities  by  a  reg¬ 
istered  investment  company  prohibit¬ 
ed  by  section  10(f)  of  the  act  shall  be 
exempt  from  the  provisions  of  such 
section  if  the  following  conditions  are 
met: 

(a)  The  securities  to  be  purchased 
are  (1)  either  (i)  part  of  an  issue  regis¬ 
tered  under  the  l^curities  Act  of  1933 
115  U.S.C.  77a  et  seq.l  which  is  being 
offered  to  the  public  or  (ii)  municipal 
securities  as  defined  in  section  3(a)(29) 
of  the  Securities  Exchange  Act  of  1934 
[15  U.S.C.  78c(a)(29)l,  (2)  purchased  at 
not  more  than  the  public  offering 
price  prior  to  the  end  of  the  first  full, 
business  day  after  the  first  date  on 
which  the  registered  issue  is  offered  to 
the  public,  if  not  offered  for  subscrip¬ 
tion  upon  exercise  of  rights  or,  if  so  of¬ 
fered,  purchased  on  or  before  the 
fourth  day  preceding  the  day  on 
which  the  rights  offering  terminates, 
and  (3)  offered  pursuant  to  an  under¬ 
writing  agreement  under  which  the 
underwriters  are  committed  to  pur¬ 
chase  all  of  the  securities  being  of¬ 
fered,  except  those  purchased  by 
others  pursuant  to  a  rights  offering,  if 
the  underwriters  purchase  any  there¬ 
of: 

(b)  The  commission,  spread  or  profit 
received  or  to  be  received  by  the  prin¬ 
cipal  underwriters  is  reasonable  and 
fair  compared  to  the  commission, 
spread  or  profit  received  by  other  such 
persons  in  connection  with  the  under¬ 
writing  of  similar  securities  being  sold 
during  a  comparable  period  of  time; 

(c)  In  respect  to  (1)  any  issue  of  se¬ 
curities  other  than  municipal  securi¬ 
ties,  the  issuer  of  such  securities  to  be 


“These  guidelines  and  records  would  be 
maintained  and  preser\'ed  by  the  invest¬ 
ment  company  pursuant  to  section  31(a)  of 
the  Act  [15  P.S.C.  80a-30(a)l.  See,  e.g.,  rule 
30a-2  [17  CFR  §270.30a-2],  records  to  be 
preserved  by  registered  investment  compa¬ 
nies  and  certain  other  persons.  These  guide¬ 
lines  and  records,  of  course,  would  be  sub¬ 
ject  to  the  Commission’s  examination  under 
section  81(b)  of  the  Act  [15  XJ.5.C.  80a- 
30(b)]. 


purchased  shall  have  been  in  continu¬ 
ous  operation  for  not  less  than  three 
years.  Including  the  operations  of  any 
predecessors,  or  (2)  any  issue  of  mu¬ 
nicipal  securities,  (i)  such  issue  shall 
have  received  an  investment  grade 
rating  from  at  least  one  of  the  nation¬ 
ally  recognized  statistical  rating  orga¬ 
nizations.  or  (ii)  if  the  issuer  of  the 
municipal  secnirities  to  be  purchased, 
or  the  entity  supplying  the  revenues 
from  which  the  issue  is  to  be  paid, 
shall  have  been  in  continuous  oper¬ 
ation  for  less  than  three  years,  includ¬ 
ing  the  operation  of  any  predecessors, 
the  issue  shall  have  received  one  of 
the  three  highest  ratings  from  one 
such  rating  organization; 

(d)  The  amount  of  securities  of  any 
class  of  such  issue  to  be  purchased  by 
the  investment  company,  or  by  two  or 
more  investment  companies  having 
the  same  investment  adviser,  shall  not 
exceed  3  percent  of  the  amount  of  the 
offering  of  such  class; 

(e)  The  consideration  to  be  paid  by 
the  investment  company  in  purchasing 
the  securities  being  offered  shall  not 
exceed  3  percent  of  the  total  assets  of 
such  registered  investment  company; 
Provided,  That  if  such  consideration 
shall  exceed  $1,000,000,  it  shall  not 
exceed  1  percent  of  such  company’s 
total  assets; 

(f)  Such  investment  company  does 
not  purchase  the  securities  being  of¬ 
fered  directly  or  indirectly  from  an  of¬ 
ficer,  director,  member  of  an  advisory 
board,  investment  adviser  or  employee 
of  such  investment  company  or  from  a 
person  of  which  any  such  officer,  di¬ 
rector,  member  of  an  advisory  board, 
investment  adviser  or  employee  is  an 
affHated  person:  Provided,  That  a  pur¬ 
chase  from  a  syndicate  manager  shall 
not  be  deemed  to  be  a  purchase  from  a 
specific  underwriter  (1)  so  long  as  that 
underwriter  does  not  benefit  directly 
or  indirecrtly  from  the  transaction,  or 

(2)  in  respect  to  the  purchase  of  mu¬ 
nicipal  securities  so  long  as  such  pur¬ 
chases  are  not  designated  as  group 
sales  or  otherwise  allocated  to  the  Etc- 
oount  of  persons  from  whom  this  para¬ 
graph  prohibits  the  purchases; 

(g)  All  transactions  effected  pursu¬ 
ant  to  this  rule  shall  he  reported  on 
the  form  N-IQ  117  CPR  §  274.106]  of 
the  investment  company; 

(h)  The  board  of  directors,  including 
a  majority  of  the  directors  of  the  in¬ 
vestment  company  who  are  not  inter¬ 
ested  persons  with  respect  thereto.  (1) 
haee  adopted  procedures,  pursuant  to 
which  such  purchases  may  be  effected 
for  the  company,  which  are  reason¬ 
ably  designed  to  provide  that  all  the 
conditions  of  this  rule  in  paragraphs 
(a)  through  (g)  have  been  complied 
with,  (2)  review  no  less  frequently 
than  annually  such  procedures  for 
their  continuing  appropriateness,  and 

(3)  determine  no  less  frequently  than 


quarterly  that  all  purchases  made 
during  the  preceding  quarter  were  ef¬ 
fected  in  compliance  with  such  proce¬ 
dures,  and  were  consistent  with  the 
purposes  of  this  section;  and 

(i)  the  investment  company  (1)  shall 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written 
copy  of  the  procedures  (and  any  modi¬ 
fication  thereto)  described  in  para¬ 
graph  (h)(1)  of  this  section,  and  (2) 
shall  maintain  and  preserve  for  a 
period  not  less  than  six  years  from  the 
end  of  the  fiscal  year  in  which  any 
transactions  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  such  transac¬ 
tion,  setting  forth  from  whom  the  se¬ 
curities  were  acquired,  the  identity  of 
the  underwriting  syndicate’s  members, 
the  terms  of  the  transaction,  and  the 
information  or  materials  upon  which 
the  determination  described  in  para¬ 
graph  (h)(3)  of  this  section  was  made. 

II.  It  is  proposed  to  amend  Part  274 
of  Chapter  II  of  Title  17  the  Code  of 
Federal  Regulations  by  amending 
§  274.106  as  follows: 

§  274.106  Form  N-lQ,  for  quarterly  report 
of  registered  management  investment 
conq)any. 

[The  text  of  the  revision  is  as  fol¬ 
lows: 

•  •  •  •  • 

Item  1.  Changes  in  Portfolio  Securi¬ 
ties 

•  «  «  «  • 

7.  Any  purchases  of  a  security  on 
margin,  or  acquisition  or  disposition  of 
a  security  through  exchange  or  other¬ 
wise  than  for  cash,  shall  be  indicated 
hy  footnote  to  the  figures  in  colunm 
(8)  or  (4)  stating  the  nature  of  the  ac¬ 
quisition  or  disposition  and  the  quanti¬ 
ty,  if  other  than  that  shown  in  the  ap¬ 
plicable  column.  Any  acquisitions  of  a 
security  pursuant  to  rule  lOf-3  [17 
CFR  §  270.10f-3]  shall  be  indicated  by 
footnote  to  the  figures  in  column  (3). 
Any  security  held  in  margin  accounts 
or  subject  to  option  at  the  end  of  the 
calendar  quarter  shall  also  be  indicat¬ 
ed  by  footnote  to  the  figures  in 
column  (5),  which  shall  include  the 
quantity  and,  in  the  case  of  options, 
the  option  prices  and  the  dates  within 
which  they  may  be  exercised.] 

•  •  •  •  * 

3TATDTORY  Basis:  Rule  lOf-3,  and  the  pro¬ 
posed  revisions  thereto,  are  promulgated 
pursuant  to  the  provisions  of  section  10(f) 
[15  r.S<C.  80a-10(f)],  section  31(a)  [15 
D.S.C.  80a-30(a)]  and  section  38  [15  U,S.C. 
80a-37]  of  the  Act.  The  revision  of  form  N- 
IQ  is  promulgated  purusant  to  section  3(Kb) 
115  U.S.C.  80a-29(b)]  and  section  38  of  the 
Act. 

By  the  Chmmission. 

C^ORGE  A.  Fitzsimmons, 
Secretary. 

Pebruart  18, 1979. 

[FR  Doc.  79-5383  Filed  2-20-79;  8:45  am] 
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